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3 Binding consent of Indigenous Peoples
in Colombia

An example of transformative

constitutionalism1

Juan C. Herrera

Introduction

The Free, Prior and Informed Consent (FPIC) of Indigenous Peoples on

matters that have the potential to affect their interests and territories has

become one of the most powerful tools that positive and jurisprudential law

has created in recent decades to protect the collective rights of these peoples.2

The Constitutional Court of Colombia (CCC) is one of the most relevant and

engaged bodies in the construction of transformative constitutionalism in

Latin America. “Transformative constitutionalism seeks to remake a coun-

try’s (supposedly deficient) political and social institutions by moving them

closer to the sets of principles, values, and practices found in the constitu-

tional text” (Landau, 2005, p. 1535).3

Together with other Courts, especially the Inter-American Court of Human

Rights (IACtHR), the CCC is part of a group of Latin American courts that have

found a creative way to embrace the main characteristics and principles of the

recent constitutions issued in the region. This is a unique version of judicial case

law that links transformative and dialogic constitutionalism to plausible results.

Regarding the Indigenous question in the Latin American constitutional

context, Gargarella has asked: “how should we solve, then, the questions posed

by the emerging tensions between the rights and interests of indigenous groups

and rights and interests of the rest of the population?” (Gargarella, 2013, p. 180).

This chapter offers an answer to that question by studying Colombian

constitutional case law. It thus complements and critically annotates the

jurisprudential and legal grounds of the right to prior consultation of

Indigenous Peoples by focusing on the issue of binding consent. For this

reason, this chapter does not provide an empirical review of how the right

to prior consultation itself is implemented. Instead, it explains how the

court introduced one of the region’s most transformative case laws

regarding FPIC. Furthermore, it provides strong reasons for not linking

prior consultation to a “veto right” but rather to a contextualised “bind-

ing consent”. Finally, it explains why the outcomes of the precedents are

at risk. One way or another, our comprehension of a good example of

judicial practice may help to reduce the “implementation gap”.
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